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Public belief in the foundations of the regime is indispensable in a
republic. For many, the foundation of the United States has its
roots in liberalism: American society was formed to protect certain
inalienable rights through a popular government created to better
secure these rights. But questions emerge regarding how one
should understand these fundamental rights and where one should
look for guidance.! The early US republic witnessed a debate on
this question. At its core, the disagreement concerned the nature
of republicanism. Against arguments that claimed that the princi-
ples of the American regime were rooted solely in absolute natural
rights philosophy, Justice Joseph Story sought to advance an inter-
pretation of the founding that grounded American republicanism
in a historical account of consent. In centralizing consent, he
endeavored to provide a firmer foundation for American politics by
combining Lockean republicanism with common law principles.
Given the popularity of figures like Thomas Jefferson and Andrew
Jackson, however, Story had to convince the American people that
a theory of American government with roots in the common law
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advanced their republican interests and provided a sure path for
the sovereignty of the people.

This article presents Justice Story in a new light by suggesting
that his Commentaries on the Constitution of the United States is a
project of civic education. In this project, Justice Story attempts to
construct a richer foundation for American politics by synthesizing
the common law with natural rights philosophy. Story suggests two
beneficial consequences of his efforts. First, he believes that a
stronger attachment and veneration for the US Constitution can be
cultivated because the people will recognize their central role in
the American experiment. Cultivation of this attachment requires
that he root Lockean principles in a common law republicanism
that finds its basis in the people themselves. Second, after their
education, the people will better protect American self-government
by recognizing the formal processes necessary for substantial
change—convention and ratification.

Joseph Story is often viewed as a conservative jurist devoted to
defending the old republic against a new generation of Americans.
Two scholars best articulate this account, R. Kent Newmyer and
James McClellan. In their biographical studies of Story, they
consider how the justice sought to enshrine Federalist constitu-
tional interpretation in the US Supreme Court as a defense against
Jacksonian politics.? This approach is often used to consider Story’s
influence on later developments in conservative legal thought. One
result of this reading is to view Story as a judicial supremacist who
believed that the nation could be saved only through judicial states-
manship. For example, Newmyer suggests that Story’s interpretive
method opened “a broad constructivist highway” dedicated to
bringing the Constitution more in line with the promises of the
founding.® These readings direct attention to how Story, a
Democratic Republican, came to align himself with the Federalist
nationalism of John Marshall.* However, this approach often
suggests that while Story is committed to the founding principles,
his thought exemplifies a tension present in the founding itself: the
unsteady relationship between the republican notion of popular
sovereignty and the rule of law.> For McClellan, Story’s opposition
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to Jacksonian democracy reveals a jurist fundamentally opposed to
democracy.®

Some scholars have pushed against this interpretation, arguing
that it construes Story’s republicanism too narrowly. Peter Schotten,
for example, asserts that Story’s opposition to Jacksonian democ-
racy does not indicate antidemocratic sympathies. Instead, he
argues, Story sought to preserve the first principles of the American
constitutional order against political movements that threatened to
undermine them.” Similarly, H. Jefferson Powell argues that care-
ful attention to the context for the Commentaries on the Constitution
of the United States reveals Story’s constitutional theory as funda-
mentally majoritarian.® Seeking to clarify Story’s relationship to the
founding, Powell and Schotten read the jurist exclusively as a
liberal thinker.” Therefore, recognizing that standard accounts of
the founding have followed Hartz’s liberal consensus theory, these
scholars have sought to legitimize Story by making him fit within
this broader interpretation.'”

Yet other scholars have argued that American constitutionalism
is incoherent when divorced from its common law origins. Often
this approach is directed by the goal of contextualizing judicial
review. ! ]ames Stoner provides the most comprehensive account
of the influence of the common law on the American system.
Similarly, Gary McDowell seeks to evaluate the judiciary by inves-
tigating the Constitution’s grant of the equity power to the same
judicial body. For McDowell, this is clear evidence of a common
law understanding of the nature of law compared with the
Hobbesian argument that sought to separate a reconceptualized
idea of equity from common law courts.”? McDowell’s study
complicates those readings of Story that view him solely as a liberal
thinker, since he links Story to the “old way” of equity jurispru-
dence and provides evidence of Story’s tendency to eschew parti-
san views.!?

I contend that it is difficult to view Justice Joseph Story solely
through the lens of liberalism. Indeed, his two methods—expound-
ing the Constitution in judicial opinions and educating the American
public in his Commentaries on the Constitution of the United
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States—point to his project of synthesizing natural rights philosophy
with the common law to provide a stable foundation for American
society. Evaluating how Story synthesizes these traditions provides a
fuller account of his constitutional thought, which, in turn, allows us
to understand his insistence on the higher aims of the American
constitutional order—an insistence that put him at odds with some
leaders of the founding generation, especially Thomas Jefferson.
While this may be a new way to study Story, this method of
analysis, evaluating a theorist’s or political commentator’s attempt
to replace or reform political foundations, is an established
approach. In Designing a Polity: America’s Constitution in Theory
and Practice, James W. Ceaser evaluates how Alexis de Tocqueville
offers customary history as a surer foundation than natural rights
philosophy.™* Given Tocqueville’s use of Story’s Commentaries, this
present study may benefit Tocqueville scholars.’> Both thinkers
present some version of customary history—for Tocqueville,
mores, and for Story, the common law—to undergird the public
philosophy of the founding. Scholars of Tocqueville have recog-
nized and grappled with his understanding of the necessary struc-
tures for legitimate government.!® Indeed, some scholars argue
that Tocqueville presented a foundation for American society that
overcame or moderated the excesses of liberalism.!” These studies
point to, but do not address, a key overlap between Tocqueville’s
and Storys educational projects. For example, Wilson Carey
McWilliams discusses the tension in Tocqueville’s account between
majoritarian forces and the rule of law in American life.'® Perhaps
a similar tension within Story’s thought has led scholars to view him
as antidemocratic. By evaluating Story’s argument for a dual foun-
dation for America, this paper reconsiders his republicanism.

Joseph Story’s Methodology
Joseph Story’s use of the common law in his judicial opinions is well
known. Indeed, one way that scholars have distinguished Story
from Chief Justice John Marshall is through his deep knowledge of
the common law. A comparison between the jurists’ opinions
in Dartmouth College v. Woodward, 17 U.S. 518 (1819), provides
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evidence. But a question remains: Is there a place for the common
law outside of legal opinions? This question considers Joseph Story
as a political thinker and suggests that Story employed the common
law differently based on the kind of scholarship he produced.
Other scholars have considered the different audiences for Story’s
works. For example, H. Jefferson Powell and R. Kent Newmyer
argue that Story’s Commentaries should be understood as a supple-
ment to his legal opinions. In this way, the Commentaries are
primarily meant for lawyers and judges to further their legal educa-
tion." This understanding suggests that Story’s Commentaries on
the Constitution of the United States should be read like his
specialized commentaries on specific areas of the law.? Indeed,
Powell argues that the complexity of the Commentaries on the
Constitution of the United States, especially Storys systematic
exposition of the Constitution with “the most precise terminology
and the most discriminating logic,” exemplifies his sharp break
from Jefferson, who prioritized presenting constitutional thought
in a language that the average American could understand.?!
Powell’s description of Story’s analytic approach fits the justice’s
opinions, but it seems to conflict with the stated goal of the
Commentaries on the Constitution of the United States.?

In the preface to his three-volume analysis of the national
Constitution, Justice Story identifies his intended audience, “the
public,” or “general reader” (C, v).*® His audience is telling. Before
beginning his study of the origins, logic, and developments of the
Constitution, he states his intention for the work: to make accessi-
ble to the general American the theory of the national constitution
for the purpose of reflecting on its “nature and value.” To do this,
Story promises that he will avoid any new theories or “novel
constructions” of constitutional law (C, vi—vii). Instead, he will turn
to common sources, like the Federalist and other writings of the
founders, and present constitutional principles to “the common
sense of the people” (C, vi). Story’s intention is the general educa-
tion of the citizenry; he seeks to step away from the judicial bench
and present an understanding of the United States in language
accessible to the average American.
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Story’s presentation of American history and constitutional
development, however, does not simplify constitutional theory. At
points, he admits that the clearest articulation of constitutional
principles is found in a specific court case and therefore inserts
significant portions of court opinions.?* But rather than making his
style inaccessible to the public, the structure and presentation of
the Commentaries provide the reader with the necessary prepara-
tion to advance to more complicated areas. What may at first
appear as an overly systematic account of the origins of American
constitutionalism becomes an invitation to the public to advance
their understanding of their role in the political community. This
invitation points to a secondary goal of the Commentaries: by
providing a constitutional education to the public, whereby every-
day Americans can reflect on the “nature and value” of the
Constitution, Story hopes to build an attachment to—a “venera-
tion” of—the document and an allegiance to the union.

This goal for his constitutional commentaries is especially
fitting for a jurist devoted to articulating a deeper foundation for
the American political order. For Story, the Constitution is the
fundamental agreement between the people, an agreement origi-
nating from the people and aiming at a perpetual union, the
protection of individual rights, and republican self-government.
Therefore, by offering his Commentaries in 1833, Story seeks to
continue for a new generation the public conversations about the
American regime that were prevalent in the founding and confed-
eration periods.

Story’s Developmental Foundations
Joseph Story recognizes that fusing the common law with Lockean
republicanism is a tall order, at least as a work of political philoso-
phy. The primary challenge for Story appears to be the contradic-
tion between a theory of inherited rights and the natural rights
basis of Lockean republicanism. Indeed, the idea of a pre-political
individual is often considered at odds with many arguments in
favor of communities based on custom and tradition.> Yet Story
seeks to overcome this theoretical split by offering a historical
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account of the development of the several colonies, paying special
attention to the place for the common law within this system. This
account focuses on the emergence of an American people—before
the Declaration of Independence—who continue through the rati-
fication debates to his present day. Therefore, his historical analysis
presents the American people as the driving force behind American
sovereignty and highlights their adoption of common law concepts
and Lockean republicanism to articulate this sovereignty.

Story begins to fuse these systems in volume 1 of his
Commentaries, where he offers a “General Review” that follows
detailed accounts of the origins of each of the colonies. In this
review, Story addresses the leading authorities of the two systems
he seeks to synthesize, William Blackstone and Thomas Jefferson,
both of whom suggest the inapplicability of the common law to the
American context. Justice Story corrects these thinkers” judgment
of an American common law in turn. For Story, the fusion of the
common law with features of the natural rights tradition occurs in
the colonial recognition and adoption of popular sovereignty. Thus,
to understand the American experiment of self-government, one
must recognize the emergence of an American common law that
bridges these seeming contradictions. Story first breaks from
Blackstone to place the American conception of the common law
within a theory of constituent power. He then uses this new
American common law—created through the choice of the
people—to assess the Jeffersonian account of the founding.

Despite his disagreement with Blackstone regarding the appli-
cability of the common law to America, Story uses the English
jurist’s theory to explain its adoption in the colonies.?® According to
Story, Blackstone puts forward two methods of imperial expansion:
conquest and colonization. These two methods are distinguished
by the organization of the land prior to expansion and the method
of expansion. While conquest forcefully acquires already organized
land, it does not extend English common law. Colonization, to the
contrary, allows for the extension of the English common law
because British subjects carry the tradition with them through
emigration, “for the law is the birthright of every subject. So that
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wherever they go, they carry their laws with them; and the
newfound country is governed by them.” However, there are
necessary restrictions on the adoption of the common law, as Story
outlines, “Such colonists do not carry with them the whole body of
English laws, as they then exist; for many of them must . . . be
wholly inapplicable to their situation, and inconsistent with their
comfort and prosperity” (C, 132-33). Therefore, the process of
emigration offers a wide avenue for the application of the common
law, which is left to the colonists themselves. For Story, this is
accomplished either through the usage of legal concepts by the
colonists themselves or by judicial determination. Yet, despite this
distinction, which allows for the expansion of the common law and
a conception of English political rights, Blackstone believed that
the common law was inapplicable to America because the several
colonies were founded through conquest, not colonization. To
overcome Blackstone’s objections while staying within his own
common law argument, Story must prove that Blackstone commit-
ted a category error.

Therefore, Story turns to colonial history to prove that
Blackstone mischaracterizes the origin of the American colonies
because he evaluates them externally. From the American context,
and guided by colonial grants and charters, the American colonies
were settled via emigration based on the right of discovery
(C, 135). For Story, this understanding is so generally recognized
that “the universal principle (and the practice has conformed to it)
has been, that the common law is our birthright and inheritance”
(C, 140). This general principle is reflected in the revolutionary
mindset that informed the American fight for independence. For
many, the American Revolution was a mixture of natural rights
philosophy and a defense of English rights and privileges.?” This is
the foundation that Story seeks to recover and further articulate.
Moreover, a century of colonial jurisprudence, which undergirds
many state laws, stands on the application of the common law to
local situations (C, 140).

Jefferson rejects viewing the common law as an inherited right.
In a letter to John Tyler Sr., which Story quotes at length, Jefferson
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calls this view of the American Revolution, “a favourite in the first
moment of rallying to our rights against Great Britain. But it was
that of men, who felt their rights, before they had thought of their
explanation. The truth is, that we brought with us the rights of
men, of expatriated men” (C, 140). For Jefferson, the American
view of inherited rights—and the attached concept of common
law—represented a people who were halfway through a revolution
of mind. Yet, for Story, Jefferson’s argument is insufficient, since
this view of inherited rights stood as the groundwork for the emer-
gence of an American union at the Congress of 1774. In fact, Story
argues that the promises of the Declaration ought to be traced back
to this Congress, where the people first came together to assert
their sovereignty.

Corresponding with his correction of Blackstone, Story details
the emergence of the American people to combat Jefferson’s view
that the American understanding of rights underwent a transfor-
mation from inherited rights to absolute natural rights. In this
account, he details three stages that reflect the American people’s
improvement in the experiment of self-government: the “revolu-
tionary government,” the “confederated government,” and the
“federal government.” On Story’s reading, these governments were
formed to protect rights and legal processes articulated in both
natural rights philosophy and the common law. These three
governments follow the emergence of the American people as a
result of their opposition to the Crown. Other scholars have recog-
nized that Story’s account of governmental development presents a
“remarkably practical and straightforward adaptation of Locke’s
political philosophy.”®® This adaptation is unique in that it uses
Lockean theory to defend rights guaranteed by nature and conven-
tion. Therefore, a key disagreement emerges between Jefferson
and Story in their interpretations of Locke. Against a view that
focuses on absolute rights, Story’s account centers on the American
people, showing how their choice—both to overthrow a govern-
ment that is abusing their rights and to maintain legal principles
and traditions that protect their rights—stands as the ultimate act
of sovereignty.
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Story spends considerable time presenting the “revolutionary
government” to solidify his account of sovereignty. This first stage
of government began in 1774 when Congress

adopted a declaration of rights, not differing in substance
from that of the congress of 1765, and affirming that the
respective colonies are entitled to the common law of
England and the benefit of such English statutes, as existed
at the time of their colonization, and which they have by
experience found to be applicable to their . . . circum-
stances. (C, 187)

In this way, Story ties revolutionary principles to those inherited
rights carried to the American colonies in the common law by British
emigrants. The Americans demanded those rights guaranteed by
birthright, especially those principles and processes of the common
law adopted by the people themselves. The Congress of 1774 was
followed by the Americans’ fullest articulation of rights, the
Declaration of Independence, which Story calls an act “of original,
inherent sovereignty by the people themselves, resulting from their
right to change the form of government, and to institute a new
government, whenever necessary for their safety and independence”
(C, 198). By presenting the origin of American independence in this
way, Story does not separate the revolution from Lockean natural
rights theory—indeed, he justifies action through the right to revolu-
tion. Instead, he seeks to contextualize these rights so that they are
more recognizable to the people and engrained in their way of life.
According to Story, the revolutionary government had the power to
issue its statement because it was the representative body of an
aggrieved people reclaiming authority for itself. Following his read-
ing of the colonists” adoption of those elements of the common law
that best support their self-government, the right of revolution is
thus the final route for colonists who are no longer protected by the
governing structure that they carried to a new place.

This contextualization cannot occur without a reference to the
common law. For Story, a rejection of America’s common law
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origins makes the rights and grievances articulated in the
Declaration of Independence incoherent. Indeed, separation from
Great Britain can be justified only if the Americans were emigrants
from England who brought with them certain political rights. Story
argues that the Declaration admits this logical conclusion (C, 198).
The grievances that justify the Americans’ actions rely on the
common law, its principles of justice and those universal tenets
recognized in the “law of nations,” which were placed within the
colonial charters and adopted by the several colonies through their
use of legal customs and traditions. Without the Crown’s disregard
for the established rights and legal precedents under the common
law, the American people would have no basis for their use of the
Lockean right of revolution. Speaking of the common law, Story
writes, “Thus limited and defined, it has become the guardian of
our political and civil rights; it has protected our infant liberties; it
has watched over our mature growth; it has expanded with our
wants; it has nurtured that spirit of independence, which checked
the first approaches of arbitrary power” (C, 141). The common law,
then, is the tradition by which the American colonists understand
their rights and thus is the basis for determining whether those
rights have been infringed.

Story’s developmental approach reveals the necessary connec-
tion between popular sovereignty in the colonial adoption of
common law principles and eventual opposition to the Crown. In
each, the people chose for themselves the laws and governmental
structure that best supported and protected their rights. This
provides solid evidence for the recognized Lockean principle of a
government based on consent. Yet, Story’s reading of consent
elevates republicanism over other Lockean features like those
found in Jefferson’s account of abstract natural rights. Powell and
Schotten recognize Story’s efforts to emphasize the republican
features of Locke’s theory over and against abstract natural rights.
Powell suggests that Story feared the Jeffersonian “interpretive
methodology” because it suggested “a rejection of the fundamental
republican principle that all power was derived from the people.”
Peter Schotten, too, argues that one reason for Story’s efforts to
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construct a different view of the Declaration is rooted in his
concern that Jeffersonian philosophy had a “tendency to resort too
rashly to first political principles.”® This tendency could produce
an American people untethered from the duties of republican
government. For Story, Jeffersons interpretation individualized
rights too far and divorced them from the sovereign body of the
people. In this way, Story could appear as a new kind of liberal.*!
Returning to Story’s reliance on the common law context that
undergirded the founding conception of rights allows us to better
see the emergence of a more moderate understanding of popular
sovereignty that could withstand changes in leadership.

Therefore, Story’s insistence that the common law constitutes
a necessary piece of America’s foundation should be understood as
an attempt to provide stability against Jacksonian-era trends to
hyper-democratize the constitutional order. In each of the develop-
mental periods that Story presents, the people articulate a govern-
ment that best secures their established rights and liberties. The
thread that unites the three periods together is the established
order inherited from the colonial period. For Story, popular sover-
eignty did not mean a simple majoritarianism that allowed for
continual change but rather a rearticulation of the sovereign
people who can make lasting change through clearly defined
moments of sovereign expression.

Story’s project to construct a dual foundation in Lockean repub-
licanism and the common law offers a different account of constitu-
ent power. This project gets at the tension in the American adoption
of Locke—the gap between popular sovereignty and the rule of
law.3? Story seeks to merge this gap by showing how the British colo-
nists chose for themselves which features of the common law would
support their political situation. Thus, rather than being controlled
by a foreign or irrational law, the common law itself became the
steward of a growing sense of republicanism within the colonies.
Story’s reading shows that from their earliest acts of political partici-
pation, the people are the central figures in the emergence of
America as an independent nation. However, it is a people who, as
sovereign, articulate their choice through a specific mode of political
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decision-making. Story reminds the American people that Lockean
republicanism is centered on the sovereign people acting within
constitutional convention.

Story’s Majoritarian Argument and the “Convention Moment”
A republican system requires an official method by which the
people articulate their sovereign will. For Joseph Story, the regular
lawmaking process, while necessary for the continued functioning
of the republic, is insufficient as the true articulation of the will of
the people. A representative legislature may work to advance the
public good, but it cannot articulate the public good itself or estab-
lish the fundamental tenets of a political community. That is, repre-
sentatives can act on behalf of the people, but they cannot take the
place of the people. Therefore, Story considers his second and
third stages of government to suggest the proper way for this
fundamental expression of sovereignty: the “ratification moment”
or “convention moment.”

The “confederated government” fittingly refers to the new
nation’s first attempt at governance under the Articles of
Confederation. Since his Commentaries seek to expound on the US
Constitution, Story’s evaluation of the Articles focuses on their
defects. He outlines eight specific defects but spends significant
time addressing the four most damaging.*® Some of these deficien-
cies are the result of organizing a government during wartime.
First, Story argues, while the Articles of Confederation put forward
a perpetual union, the “congress in peace was possessed of but a
delusive and shadowy sovereignty, with little more than the empty
pageantry of office” (C, 227). The powers given to Congress fit the
exigencies of war but left the representative body with little real
authority.

The second defect is perhaps the Articles” greatest. Again, as a
consequence of the exigencies of war, the Articles were never put
directly to the people for ratification but were adopted by repre-
sentatives of the several states. Therefore, the Articles were ratified
via delegated authority, which impeded the people from choosing
a government for themselves. For Story, this method of adoption is
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antithetical to republican government. Continuing his reliance on
Lockean republicanism, Story insists that the formation of govern-
ment must come from the consent of the people, which requires a
direct act by the people themselves. The actions of their repre-
sentatives, no matter how well intentioned, cannot replace the
people’s consent in matters of ultimate sovereignty.

Failure to root the Articles in popular consent resulted in
destructive opinions regarding the new government. Therefore,
the third defect of the Articles is their effect on the hearts of the
American people when transitioning from war to peacetime: “the
leading cause was a growing jealousy of the general government;
and a more devoted attachment to the local interests of the
states;—a jealousy, which soon found its way even into the councils
of congress, and enervated the little power, which it was yet
suffered to exert” (C, 244). For Story, governmental structure itself
affects public opinion; a republican government that bypasses the
people’s direct consent fails to secure their attachment. Moreover,
the Articles obscured the unity articulated in 1774 and the
Declaration of Independence. Consequently, improper interpreta-
tions of sovereignty emerged, especially those that sought to
emphasize different aspects of Locke’s political philosophy.

Thus reappear Thomas Jefferson and the Jeffersonian under-
standing of the founding. Jefferson, as shown, challenges the common
view of rights during the revolutionary period by reinterpreting every
right, even those political rights extended to the colonies via the
common law, into absolute natural rights. Moreover, Jeffersonians pair
their reinterpretation of established political rights with an alternative
interpretation of popular government in North America: the “people”
at the founding were not a unified whole; each state was the embodi-
ment of one people. For Story, interpretations that prioritize the
sovereignty of individual states over the united people should be
recognized as an outgrowth of absolute natural rights and thus
descendants of Jefferson’s view. Because these interpretations failed to
recognize the link between the common law and the rights asserted in
the Declaration of Independence, they also failed to see the inherent,
unbroken union of the people.
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As previously considered, Story traces the first sovereign act of
the American people to the revolutionary government in 1774. For
Story, the difference between the Declaration of Independence
and the Articles is the Declaration’s unanimous articulation on
behalf of one people. Yet the Declaration, too, was written and
approved by representatives sent on behalf of the people. So, what
is this fundamental difference between the Declaration and the
Articles that puts forward a sovereign unity in one while breaking
this established unity in the other? Story suggests two features: the
words used in the documents and the context of the agreements.
The Declaration puts forward a unanimous statement on behalf of
“one people,” and Story insists that the strength of the Declaration
requires the admission of a basic unity within the sovereign
American people. He states:

The validity of the United States was never doubted, or
denied by the people. On the contrary, they became the
foundation, upon which the superstructure of the liberties
and independence of the United States has been erected.
Whatever, then, may be the theories of ingenious men on
the subject, it is historically true, that before the declara-
tion of independence these colonies were not, in any abso-
lute sense, sovereign states; that that event did not find
them or make them such; but that at the moment of their
separation they were under the dominion of a superior
controlling national government, whose powers were
vested in and exercised by the general congress with the
consent of the people of all states. (C, 202)

For evidence of this unity, Story turns to the context in which the
Declaration was written, once again bringing the common law into
his account. While the colonies adapted parts of the common law
in different ways to fit their situation, common principles show the
shared bonds between the American people: “although the colo-
nies were independent of each other in respect to their domestic
concerns, they were not wholly alien to each other. On the contrary,
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they were fellow subjects, and for many purposes one people.”
Indeed, this was so clearly the case legally that “[e]very colonist had
a right to inhabit, if he pleased, any other colony; and as a British
subject, he was capable of inheriting lands by descent in every
colony” (C, 164). The common law, therefore, offered a foundation
of legal principles, not strict laws.

Those who sought to advance an interpretation of absolute
natural rights in support of independent states rejected both stand-
ard common law principles and basic tenets of the Declaration. For
Story, state “sovereignty” should not be rejected but ought to be
clearly articulated to indicate specific political powers and func-
tions designated to and “exclusively exercised by certain public
functionaries” for the benefit of the people—not to imply inde-
pendent nationhood (C, 192). Story therefore returns to Blackstone
for his discussion of two different kinds of sovereignty—primary,
absolute sovereignty and limited, functional sovereignty—to iden-
tify the error in the reasoning of state sovereignty advocates.
Further showing how the legal principles of the common law
formed the minds of the American colonists, Story insists that these
two types of sovereignty can be observed in the American people’s
actions during the revolutionary period. He outlines these two
kinds of sovereignty:

The term “sovereign” or “sovereignty” is used in different
senses, which often leads to a confusion of ideas, and some-
times to very mischievous and unfounded conclusions. By
“sovereignty” in its largest sense is meant, supreme, abso-
lute, uncontrollable power, the jus summi imperii, the
absolute right to govern. A state or nation is a body politic,
or society of men, united together for the purpose of
promoting their mutual safety and advantage by their
combined strength. By the very act of civil and political
association, each citizen subjects himself to the authority of
the whole. . . . But “sovereignty” is often used in a far more
limited sense . . . to designate such political powers, as in
the actual organization of the particular state or nation are
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to be exclusively exercised by certain public functionaries,
without the control of any superior authority. (C, 191-92)

For Story, this first kind of sovereignty, primary and absolute sover-
eignty, was never held individually by the several states. He states,
“Antecedent to the Declaration of Independence, none of the
colonies were, or pretended to be, sovereign states, in the sense in
which the term ‘sovereign’ is applied to states” (C, 191). Therefore,
those who advocate for primary sovereignty in the several states
misunderstand American sovereignty in two ways. In the first
place, they reject the established unity of the American people.
Second, and more problematic, is that they fail to recognize the
people as the source of sovereignty. Instead, these advocates insist
that state legislatures can hold this primary sovereignty. The
Articles fell victim to these arguments, failing to extend the princi-
ples of popular sovereignty recognized in 1774 and the Declaration
of Independence. Instead, the Articles advanced a confederacy of
thirteen sovereign states rather than a unanimous statement on
behalf of one people.®* This, in turn, hindered the growth of affec-
tion for the new government.

A fourth defect, state equality in the Confederation Congress,
explains the danger of viewing the several states as independent,
sovereign nations. Through this defect Story seeks to articulate an
understanding of true majoritarianism that can guide the American
people to cherish their sovereignty and act to retain it. State equal-
ity under the Articles threatened “that a majority of the states,
constituting a third only of the people of America, could control
the rights and interest of the other two thirds” (C, 245). In addi-
tion, this voting structure led to a misconception that each action
of Congress was a fundamental act on the level of first principles,
with the result that the states jealously competed to articulate their
views of the public good. Two problems emerged from this compe-
tition: first, Congress was unable to accomplish the tasks entrusted
to it; second, the republican basis of American society was ques-
tioned. If a minority of states could block Congress from acting on
its entrusted duties, then minority rule became a political reality.
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Yet there is a tension within this view, since Story recognizes a
legitimate role for state governments and state action. A fuller
account of federalism is necessary, especially in relation to the
emergence of competing claims of the public good. Moreover,
Story seeks to articulate a majoritarian approach to politics that
prioritizes the rule of law to prevent the instability of absolute
democracy. But this kind of majoritarianism may be difficult to
articulate to citizens in Jacksonian America; certainly, it is against
the Jeffersonian interpretation of Locke. Perhaps the clearest
requirement for Story is that there must be a division between the
articulation of first principles and governmental aims and the
accomplishment of tasks in pursuit of these aims. In this way, Story
relies heavily on the American regime as a written constitution.
The project of articulation must be done by the sovereign people
themselves through convention and ratification. The second task
can be undertaken by the people’s representatives who make and
execute laws for the public benefit. This division seems to be in
keeping with the two different kinds of “sovereignty” that Story
introduces in his developmental account (C, 191-95). Arguments
put forward by Jeffersonians and Jacksonians seek to collapse these
two views of sovereignty so that the government itself can articu-
late first principles on behalf of the people. Justice Story fears that
this change would create a political order that is both unstable and
unrepublican.

Story’s Commentaries as a Work of Civic Education
As we have seen, Story keeps the American people at the center of
his account. He highlights that the people themselves engaged in a
process of self-government by casting off the reign of a king who
no longer offered legitimate protection and instituting a republican
government dedicated to preserving their established rights and
liberties. Justice Story goes to great lengths to show this self-
government at work and attributes the failures of the Articles of
Confederation to an inconsistency in extending consent to the
people directly. Moreover, the failure to recognize the centrality of
consent gave birth to theories of sovereignty that prioritized
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governments that acted on behalf of the people. However, as Story
argues, these theories relied on a confusion between acts of sover-
eignty and the functions of government.

One final question remains: Why is Story insistent in present-
ing this account in his Commentaries? While some scholars have
argued that the work ought to be considered as supplemental
instruction for lawyers, Story’s focus on the public reveals the
Commentaries as a project of civic education. Justice Story seeks to
cultivate a deep understanding of the origins of American govern-
ment to reclaim the concept of popular sovereignty from emerging
theories that seek to transform it. Therefore, the first part of his
project is intellectual: to educate the American people in a political
science that roots the union in the consent of the people. In this
way, Story shows that the US Constitution is the fulfillment of the
long-standing American way of life. Yet, an education of another
kind is required to fulfill his political science. For his education to
succeed, Story must cultivate affection for the union. By placing
the people at the center of his narrative, Story seeks to foster pride
in self-government so that the people themselves defend their
regime. This pride may produce a vigilant citizenry who ensures
that governmental officials do not extend or change the governing
order without the peoples direct consent. Thus, Story’s project
seeks to educate the people in two ways—on the level of the intel-
lect and on the level of affection—to ensure that popular opinion
can produce the necessary stability for a republican regime.

In a similar way, this project of civic education seeks to culti-
vate a love of laws and a recognition that it is the written constitu-
tional order that protects established rights. In doing so, Story
seeks to guard against governmental theories that promote the
frequent changing of laws. This is best seen in his definitions of the
two types of sovereignty: a people who recognize that their ulti-
mate sovereignty is found in the articulation of first principles (in
convention) are less likely to be captivated by mandate-based
methods of politics. Instead, they will be more likely to view their
government officials as stewards and functionaries rather than
articulators of new governmental theories. This allows for a
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methodical approach to change, recentering constitutional advance-
ment on the ratification moment itself.

This view of popular sovereignty recalls an understanding of
republicanism that prioritizes the rule of law. Law takes priority as
the articulation of the popular will, but lawmakers draft it to be
both responsive and long-lasting. This process moderates popular
will: legal changes are not introduced to alter basic aspects of soci-
ety or constitutional principles but written to better provide for the
recognized happiness and safety of the people. In this way, and
perhaps surprisingly to critics of Story, the purview of the national
government is quite limited. A theory of American constitutional-
ism that prioritizes the rule of law may recognize state govern-
ments as the most active functionaries in pursuit of the people’s
interests. However, national issues and those aims articulated by
the national Constitution will be pursued uniformly by the national
government. This understanding of the rule of law has clear roots
in the adoption of an American common law.

Joseph Story’s project of civic education relies on acceptance of
his two-part foundation for the American order. His theory of self-
government traces the emergence of the American people through
their adoption of specific aspects of the common law, to their unity
in opposition to Great Britain, and finally to their adoption of a
government based on consent. By incorporating an American
common law into the basis of American life, Story seeks to stabilize
the republican order and provide a richer account of the rights
articulated at the founding.
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