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he southeastern Indians, noted Irish trader James Adair in

1735, each “distinguish[ed] himself by his respective family”
and regarded his “own particular lineal descent” above any other.!
These communities predicated on kinship and clan membership
perplexed European colonizers, whose own ideas of societal
belonging were emerging from the Enlightenment. While the
British Empire treated as subjects anyone living in its colonies,
including indigenous peoples, “after 1776, Americans distinguished
between citizens, ‘who collectively possess sovereignty,” and non-
citizens such as Indians” who were not consenting members of the
republic.? From this classification came centuries of assimilation,
removal, and termination policies designed to abrogate indigenous
ideas of belonging in favor of US liberal citizenship.

Studies of the theoretical gap between how the United States
and indigenous nations conceive of belonging to the political
community remain dominated by a certain liberal strand in
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American political thought.? Indigenous thought is often explained
through an American lens, and differences are described in a
manner that makes American political thought the water in which
they swim. We argue that the traditional liberal lexicon is ill-suited
to understanding the particularized nature of tribal membership. A
more accurate comparison requires a view that places American
and indigenous thought on equal footing. Regimes must be under-
stood as they are, and not seen through a lens that “appears to be
the product of one particular culture, modern Western culture,”
for “it is not certain that its use for the understanding of other
[regimes] does not do violence to them.™ Part of this violence is
presuming that the individual is the locus of power within a regime
or that a legitimate regime must be a contract association.

We turn to the GWY (tsalagi or Cherokee), not because they
represent the indigenous experience, but because their situation
provides an illustrative case study for analyzing and interpreting
this tension. Traditional Cherokee epistemology holds that
Cherokees are inextricably connected to one another and to the
nonhuman world in a way that American liberal epistemology does
not.” This difference in epistemology underscores what we argue is
a conflict of regimes. The term regime here is akin to the Greek
moliteia. (politeia), referring to how political life is organized in
both public and private institutions; others have referred to this as
“political culture.”®

To interpret how regime helps us understand the tension
between Cherokee and US views of citizenship, we employ
Aristotle, who encourages a better point of access for analyzing
questions of regime than does contemporary liberalism.” Aristotle
suggests that regime reveals how societies conceive of the political,
which in turn dictates life expectations.® Liberalism’s leveling of
political distinctions alienates the principle of particularity embed-
ded within the classic Cherokee view of themselves as DhBO&
(Aniyvwiya), or “the real people,” which in turn informs their
conception of who belongs in their political society.”?

Our goal is to assess Cherokee political thought broadly, by

examining its foundational ideas, before setting up a comparison
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between Cherokee and US articulations of belonging at the turn of
the nineteenth century, nested within an Aristotelian framework.
Our theoretical framework is predicated on the idea that Aristotle
“helps us to comprehend not only the perspective of cultures or
communities that do not share liberal principles” but also those
that do.! Given that “indigenous patterns of thought overtly
oppose many of the values [the] United States presumes,” this
Aristotelian lens allows us to use a nonliberal Western perspective
to identify weaknesses in the hegemonic liberal understanding
exemplified in the United States. It also allows us to consider
competing concepts of belonging: membership and citizenship."!

We specifically use the term regime when discussing the ways
in which legitimate political authority is transferred into institu-
tions. In the Aristotelian account, a politeia is the organization of
power informed by the character of a particular people, their geog-
raphy, tradition, religion—this is to say, its culture. It is, however,
distorting to ascribe the word political to systems not constructed
in light of the Greek polis. Rather, the more malleable term regime
instead of political allows us to step outside the epistemological
inheritance of Greek thought. It provides us with a means to exam-
ine the organization of institutions without using the polis as the
zenith of organized power.

The distortions that happen to the GWY regime because of
liberal impositions demonstrate their ability to adapt; as David
Wilkins notes, “Native peoples were more than willing to embrace
new legal traditions and institutions to conform to new political
realities” to protect their interests.'* But such adaptability also
shows that just looking at any specific organizational structure or
system may distort the actual nature of the Cherokee Nation’s
animating public philosophy. This public philosophy, grounded in
the Cherokees’ identity as Aniyvwiya, allowed for adaptation in the
face of imperial inclusivity, but such an identity could not endure a
full adoption of the liberal cosmology. In short, the GWY. DSP
(Tsalagihi Ayeli)—or Cherokee Nation—could endure adapting to,
but could not forcibly adopt, the American liberal regime. Liberal
cosmology imposes an umbrella identity that softens or dissolves



CITIZENSHIP AND THE GOOD LIFE 241

the boundaries between “me” and “not me” in a way that is alien to
the Cherokee cosmovision. Rather, as indicated in the Cherokees’
traditional name for themselves—Aniyvwiya—the locus of their
identity is grounded in maintaining the boundary of “me” from
“not me.”

To accomplish this regime-based analysis, we first articulate an
understanding of the Cherokee regime and its conception of
membership as it existed at the turn of the nineteenth century. We
then establish in brief how the American liberal regime conceived
of citizenship at the founding during the same time. Next, we turn
to Aristotle to provide a framework for placing these regimes in
dialogue with each other. We conclude by comparing Cherokee
and American regimes through an Aristotelian lens to interpret the
tension between the two as rooted in how each views what consti-
tutes the good life.

Citizenship and the Cherokee Regime
Before the American Revolution, an Indian trader named Sam
Dent, who had married a Cherokee woman, murdered her while
she was pregnant.'® Dent’s wife belonged to Dh®® (Anikawi), or
the Deer Clan, whose members decided to kill Dent in keeping
with the law of blood, which demanded retribution for the
murdered woman. Since the survival of the Cherokee matrilineal
clans “depended on the clan’s women,” this particularly devastating
loss demanded swift action.’ Fearing for his life, Dent fled to
Augusta, Georgia, and there “to appease them and satisfy . . . [the
Deer Clan] did then purchase a female slave name of Molly [sic]”
to offer her as “remunerations” for his crime.!® The Deer Clan
agreed to this transaction; Molly, formerly a slave in Georgia
because of her race, was officially adopted into the Deer Clan as a
result.!” Now a member in a Cherokee clan, Molly, taking the name
Chickawa, became Cherokee herself and “enjoyed the liberty of
freedom.”™® She would later, as a full member of Cherokee society,
marry and have two sons, Edward and Chunestutee. Her race, in
this respect, did not matter. Since Chickawa herself was a member
of the Deer Clan, so also were her children. Thus did clan
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membership confer belonging in the Cherokee Nation at the end
of the eighteenth century.

It is important to note here the difference between the terms
citizen and member as indigenous nations use them today. Member
is used in several senses concerning human belonging, of which
two are most relevant: (1) “relating to part of a living body organ-
ism” and (2) “relating to an individual or constituent element
within a social or other organizational structure.” David Wilkins
and Shelly Wilkins suggest that if “one understands Native peoples
as genealogically or organically related communities who share a
common language, values, and territory, then the term member is
certainly aplropos.”20 The word citizen’s meanings convey more
strongly rights, duties, and privileges: “(1) an inhabitant of a city or
a town, especially one possessing civic rights and privileges; and
(2) a member of a state, an enfranchised inhabitant of the country,
as opposed to an alien.”?! Overall, tribal nations use member more
frequently than citizen. While the Cherokee Nation today uses
citizen in its constitution and laws, member is more appropriate
than citizen when describing tribal belonging in the eighteenth and
early nineteenth centuries.

Before Cherokee leaders adapted the term legal citizenship
and applied it to themselves, the clan system governed Cherokee
life. Clan membership was matrilineal. If a woman was a member
of the Deer Clan, so were her children. Her partner, the father of
her children, did not belong to her clan—and could not, given the
Cherokees’ understanding of incest.?? A father’s children, there-
fore, were not his relatives. The fundamental male influence in a
child’s life came from the child’s uncles, with the mother’s eldest
brother taking precedence. To understand Cherokee clan-kin rela-
tionships, we must “think in terms of the blood family, not of the
connubial family.”?® Cherokee clan members believed they literally
shared a common blood, not a symbolic blood.** These blood rela-
tionships structured Cherokee life, conferring rights and duties.

The basic right that stemmed from having a Cherokee mother
was clan membership. Mothers and members of the mother’s
blood family, especially her brothers, had a subsequent duty to
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raise, instruct, and support her children.® This is to say not that
fathers were totally absent but that the matrilineal and matrilocal
nature of Cherokee society did not incentivize fathers, who
belonged to a different clan, to take primary responsibility for their
children. The concept of marriage, therefore, did not exist among
the Cherokees in the European sense. Partnerships were fluid;
monogamous marriages were short lived, since either party could
end the relationship at will. While monogamy was the norm, polyg-
amy was also permissible and practiced well into the nineteenth
century.?®

Cherokee clans cultivated a “web of social welfare fail-safes,”
reinforced by kinship bonds and a communal obligation to coordi-
nate work for the social good, or §S¥ (gadugi).*” Cherokees “did
not view individual want as a failure of the individual in need; it was
a failure of the entire community” to abide by gadugi and their
kinship duties.?® The tribal policy of holding land in common rein-
forced gadugi as well, as individuals in need could have access to
whatever natural resources were available. James Adair described
this system of sharing and reciprocity:

An open and generous temper is a standing virtue among
[the Cherokees]. . . . When the Indians are travelling in
their own [lands], they enquire for a house of their own
tribe; and if there be any, they go to it, and are kindly
received, though they never saw the persons before—they
eat, drink, and regale themselves, with as much freedom,
as at their own tables.?

This ethos was derived not from pity or sympathy but from the
Cherokees’ system for placing people into categories. Clan
members, as Adair related, had a duty to other clan members and
were generous with them. For enemies, however, there was no
mercy. Robert Kelly, a Carolina trader, explained that in 1747 a
French agent, wounded by Shawnees, begged Kelly to find a
famous Cherokee healer to help him. In a clear illustration of the

<<

me” and “not me” distinction, the healer “expressed great
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surprise” at the request and said that as the French agent “was his
Enemy he ought either to let him dye like a Dog or lend a helping
hand to hasten it [sic].”°

The communal consensus on dGOL TGOJ1A (osda iyunvnehi),
understood as right living, or “the continual act of perpetuating
positive wellbeing for the community,” helped the decentralized
Cherokees thrive.3! This consensus included their hospitality ethic,
which was in turn rooted in one’s clan-kin. Cherokee extended
families “included all other clan members” whose duties required
that that same hospitality ethic be shown toward local neighbors.*
Hospitality obligations included offering protection from attack,
feeding the hungry, clothing the naked, caring for orphans, and
sheltering those without a home. Colonial officer Henry Timberlake
described a communal ceremony in the 1760s, during which
Cherokees collected funds to help the poor:

When any of their people are hungry, as they term it, or in
distress, orders are issued out by the headmen for a war-
dance, at which all the fighting men and warriors assemble;
but here, contrary to all their other dances, one only dances
at a time, who, after hopping and capering for near a
minute, with a tommahawke in his hand, gives a small
hoop, at which signal the music stops till he relates the
manner of taking his first scalp, and concludes his narra-
tion, by throwing on a large skin spread for that purpose, a
string of wampum, piece of plate, wire, paint, lead, or any
thing he can most conveniently spare; after which the
music strikes up, and he proceeds in the same manner
through all his warlike actions: then another takes his
place, and the ceremony lasts till all the warriors and fight-
ing men have related their exploits. The stock thus raised,
after paying the musicians, is divided among the poor.*

For the Cherokees, right living meant ensuring that their actions
conformed to their understanding of harmony and balance. As a
preliterate society, Cherokees crafted a cosmovision that could be
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remembered, reinforced by a rich oral tradition and communal
ceremonies. The preservation of these traditions defined their
sense of “me,” their sense of distinction as Aniyvwiya, as opposed
to those who were “not me,” or outside the boundaries of gadugi
obligations.

One of the most prominent sacred Cherokee stories features
4M (Selu), the Corn Mother, and @OJ (Kana'ti), the Lucky
Hunter* These two, “the original woman and man,” lived in
harmony by a river with their unnamed son.*> When alone, Selu
produced corn for her family by rubbing her stomach and beans by
rubbing her underarms. Kana'ti “never failed to bring back a load
of game” from a hunt, which Selu would clean by washing the
blood from the meat in the river.*® This act of bloodletting by the
river, however, gave life to a “Wild Boy,” born of the wasted blood,
who persuaded Selu and Kana'ti’s son to uncover the mysteries of
how their parents produced food. The Wild Boy and his brother
ultimately killed Selu, thinking her a witch when they saw how she
produced food. Wherever her blood fell, corn sprang up from
the earth. As a consequence of their actions, the boys altered the
balance of the world; they (and subsequent humans) could not find
food in abundance anymore because they did not respect the
mysteries of life.

As demonstrated in the story of Selu and Kana'ti, Cherokees
believed that the world existed in a precarious balance, kept in
order by right or correct actions.>” Wrong actions disturbed that
balance. The “Indian view was of a world inhabited by beings” who
possessed different powers—powers that were sustained by ritual
and could be transferred from being to being.*® The “theology of
this traditional world is addressed to the notion of maintaining a
proper balance and harmony among its beings and powers.”®
Cherokees viewed themselves as an integral part of this balance;
they believed they had a unique responsibility to keep those
powers balanced, a responsibility they took seriously.

Their concern for “categorical tidiness” led the Cherokees to
believe that mixing things from opposed categories, like blood and
water, would create chaos.*” Many rules in Cherokee society were
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thus designed to prevent mixing categories, and ceremonies were
“intended to dispel pollution once it had occurred.”! The proscrip-
tion against mixing is an important part of the Selu and Kana'ti
story. Selu washes in the river the game Kana'ti killed, thus mixing
water and blood. Indeed, twice in the story spilt blood produces
new life, yet this new life is not harmonized with the existing order.

As a consequence of Selu’s actions, the Wild Boy is born, claim-
ing to be Selu’s son. The Wild Boy did not respect boundaries. His
understanding of how to survive was “simple and irreverent.”** He
was not interested in the long, arduous, and careful process by
which wisdom is acquired and implemented, nor did he care to
know the deeper significance of how humans ought to live rightly
in the world. The Wild Boy caused the dispersion of resources,
technology, and knowledge essential for Cherokee survival and
therefore shaped the natural world into the one that Cherokees
knew. Yet despite the Wild Boy and his brother both being brag-
garts and “reckless rule-breakers” who sowed chaos on earth, their
story is one of redemption.*® These boys, by some traditions, even-
tually learn to work for the communal well-being of the Cherokees,
“making recompense through the assumption of individual respon-
sibility and generously sharing food and labor with the earliest
Cherokees.”** There is a major emphasis on restoration within the
boundaries of the Cherokee cosmovision: even the Wild Boy’s
mistakes have positive outcomes, thanks to his choice to make
amends.

In ancient times, any Cherokee who heard the story of Selu
and Kana'ti, and all its explanation had to “bathe in the running
stream at daybreak” after the recital “while [a] medicine-man went
through his mystic ceremonies on the bank.”* This story reinforces
the need for a closed system, one that not only is skeptical of
outside influences but also actively seeks to purge destabilizing
knowledge from its people because such knowledge could have a
corrupting influence. “Origin stories,” Rose Stremlau writes, “serve
a fundamental human need by both explaining the existence of
creation and setting the ground rules for interrelationship, and
they therefore change along with those who tell and hear them.”
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While there exist many different versions of the origin-of-corn-
and-game story, each version emphasizes adaptation and restora-
tion, not despair. Although things are not the way they were in
ancient times, there is still a correct way to live, a pattern of behav-
iors that may be considered most human, a vision of a good life that
permits human beings to live in harmony with the world and one
another.*”

Cherokees resided in towns, which had two different govern-
mental structures that depended on the status of the tribe vis-a-vis
conflict: a white (peace chief) government and a red (war chief)
government. The former reigned in all matters excepting war,
“essentially a stable theocracy composed of the older and wiser
men of the tribe.”® The latter, run by younger Cherokees, exer-
cised its authority during wartime and was “flexible, responsive to
changing conditions.™ Authority was thus given up and trans-
ferred to those recognized as the most capable in a given situation.
Cherokee councils were ostensibly open, and anyone who wished
to speak, man or woman, could speak, no matter how unpopular
their words. The council did not meet to legislate as Europeans
did; it met to reach consensus.®® Cherokees reached popular
consensus not by voting but by slowly dissolving the opposition.>®
Those who did not agree with the majority either compromised or
withdrew. The goal of the council was not to coerce dissenters but
to conciliate differences. Cherokees believed that harmony and
unanimity “should prevail.”>

The belief in harmony and consensus extended to the Cherokee
justice system. No town or national council had the authority to
create police forces, so clan “custom and public opinion” main-
tained order.>® Leaders selected other tribal members to mete out
punishments against individuals guilty of harming the community;
these punishments depended on the severity of the crime. Charges
of treason, arson, incest, or witchcraft typically merited death.>
Cherokee blood law was exercised to restore harmony after an
individual killed a member of (typically) another clan.5> Blood law
involved the clan members of a homicide victim exacting retribu-
tion on the murderer. The clan was indeed the only body with
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coercive authority, and “only in cases of homicide or incest.”

Public disdain followed in the wake of most nonviolent crimes.
Cherokee society was so close-knit, however, that such public
shaming—including “ear cropping, insult, public disgrace, and
stoning”—often kept the peace.”

Cherokees believed that the law, or rules of conduct, was not
created by men but instead existed as “a sovereign command from
the Spirit World.” The law, as such, did not mandate or restrict
behavior; rather, the law revealed a natural order. Historian John
Haywood in 1823 described a public recitation of the law:

The great beloved man or high priest addresses his warri-
ors and women giving all the particular and positive injunc-
tions, and negative precepts they yet retain of the ancient
law. He uses very sharp language to the women. He then
addresses the whole multitude. He enumerates the crimes
they have committed, great and small, and bids them look
at the holy fire, which has forgiven them. He presses on his
audience by the great motives of temporal good, and the
fear of temporal evil, the necessity of a careful observance

of the ancient laws.?

When the lawgiver, dressed in the orator’s garments, “spoke the
law, he was reading the meaning of history and tradition contained
in the tribal wampum.”® This law, recited annually, was simple;
Cherokees would have known it by heart.

Community ceremonies emphasized the value of restoration
for wrongdoing and reminded Cherokees that the spirits, not
human beings, governed them through their mystical laws. The
Green Corn Festival, for example, required individuals to undergo
acts of purification and restitution and prohibited them from
participating in these rites if they were in conflict with another
Cherokee.®! Since Cherokee tradition highlighted the value of
each member to the community, cultivating harmony required
pardoning offenses by this annual ceremony, where the Sacred
Fire, polluted by wrongdoings, was reignited, burning away
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transgressions. Celebrated in July or August, the Green Corn
Festival became the occasion for the “forgiveness of debts, grudges,
adultery, and all crimes except murder.” This ceremony forced a
restoration of the internal order regardless of the parties” desire for
reconciliation. The forgiveness of trespasses was more important
for the community than the individual’s will to forgive.®

Aniyvwiya had responsibilities to live in certain ways that
protected the natural world. Their desire for exclusive membership
flows directly from their understanding of themselves as uniquely
situated to sustain life on earth. At the same time, this desire, as
Chief Wilma Mankiller put it, of Cherokees to “continual tradi-
tional dances” lest the world “come to an end” was coupled with a
hospitality ethic that sustained Cherokee life.* The Cherokees did
not appear to have proselytized their religious beliefs in the
manner of Christianity or Islam. But they considered many of those
who lived among them, including those adopted, to be fully
Cherokee if they experienced and actively participated in Cherokee
society. Culture, not blood, determined who was Cherokee. The
mode of determining who participated in Cherokee culture was
belonging to a clan. Belonging was therefore driven by an experi-
ence, such that those who experienced clan membership and
participated in Cherokee culture belonged.*

Citizenship and the American Regime
American colonists, as they gradually developed a cohesive idea of
belonging, “took the model of the naturalized subject as their start-
ing point” and eventually concluded that political allegiance should
be the result of a “contract resting on consent.” Consent here is
an artificial construct whereby individuals agree to be bound by
common contingent constraints. The citizen is therefore one who
agrees to certain limitations on his or her behavior, given that
others also agree to those same limitations. This tie between the
individual and the community is “contractual and volitional, not
natural and perpetual.”® Out of the Revolution, Americans forged
an idea of citizenship that rested on consent, that could be uniform
without “invidious gradations,” and that conferred equal rights.®”
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The founders, drawing from their experiences under British rule,
and as independent colonies with their own constitutions, solidified
these constraints in the Constitution of 1787.

James Kettner reads US citizenship as Lockean, which means
that consent is the moral executor. Others, like Rogers Smith,
contend that American citizenship was born out of competing
intellectual traditions, primarily Lockean liberalism, republican-
ism, and ascriptive prejudices.®® The fundamental issue that exists
by seeing American citizenship as purely contractual is exemplified
in secession. What is the justification for the national government
preventing state governments from leaving a mere contractual
arrangement? This fundamental question has divided politicians
and scholars alike since the antebellum period because these
competing intellectual traditions, among which Christianity must
be included, cannot produce a harmonious balance.® Just as
American federalism separates and divides powers and responsi-
bilities, the intellectual tradition that justifies this separation and
division is itself divided. Each competing tradition presumes an
answer to “What is the good life?” And each answer is preserved
within the American political order. For our purposes, we are not
going to treat each claim, only highlight that the preservation of
each requires what James Madison refers to in Federalist No. 51 as
“competition.”

This Madisonian approach to questions of the good life is
liberal insofar as it leaves such questions up to the individual and
does not superimpose a specific concept of the good life onto
others. Alexis de Tocqueville, observing the second generation of
Americans, refers to this kind of intellectual competition as “demo-
cratic restlessness.”™ This kind of restlessness, as he saw it, mani-
fests itself through Americans” ongoing adoration of the principle
of equality while never being satisfied with the current condition of
equality. Tocqueville recognized that at its core, American democ-
racy depended on the competition between what is and what could
be. This competition is not just between principle and practice but
between competing principles. Americans share an understanding
that a good life is necessary for living well, but what they cannot
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share is an agreement on a specific good life. Instead, the liberal
principle of toleration serves as the shared paradigm—a paradigm
that demands a capitulation to individual preference. Therefore, as
Michael Sandel notes, Americans are able to agree on basic
constraints on public life, but we are, by design, unable to agree on
a positive list of attributes that will define the good life in contrast
to other lives.™

It is in this light that we should view the preamble to the
Constitution of the United States. It is here that we find the broad
set of attributes that define an American citizen, but not specific
responsibilities or expectations that define how a citizen will live
well. We may ask, “What is required of a citizen in America?” and
our answer would contain items like promoting the general welfare,
providing for the common defense, ensuring domestic tranquility,
and securing the blessings of liberty. These vague categories tell us
what constraints exist for the citizen: follow the laws, live peacefully
with one’s neighbors, give to our mutual defense, and so on. What
this list does not do is lay out a series of rituals or practices that are
incumbent on each citizen to perform; there is no expectation that
the regime requires citizens to participate in its preservation except
insofar as they follow this broadly defined set of mutually beneficial
actions. As long as we contribute to our defense, through taxes,
material goods, or service, we have met the shared expectation
incumbent on citizens. The American republic is not bereft of
expectations of citizens, but it is mostly silent as to how citizens are
expected to meet such expectations.

Most of these expectations were left to the states, and at the
founding of the country citizenship laws, as such, are found primar-
ily at the state level. This makes it difficult to establish a ubiquitous
definition for citizenship across the republic at the time of the
founding. Selecting from a wide range of scholarship that aims to
understand the range of citizenship laws during this period, for our
purposes we agree with Smith that the Constitution aims not to
assert which people are worthy of citizenship but to put constraints
on what the states can and cannot do, placing boundaries on how
tyrannical states can be.™ Article IV, Section 4’s republican
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guarantee clause is the clearest example of this constraint within
the Constitution serving as a list of qualities that are necessary for
republicanism. As Alexander Hamilton noted in Federalist No. 1,
this Constitution both draws from and occasionally redefines
republican principles found in classical political thought. Built into
this redefinition of republican citizenship is a competition between
various intellectual traditions, with the liberal principle of tolera-
tion serving as a gatekeeper (but never the final arbiter) in debates
over claims on the good life.

The framers argued that a constitutional regime could operate
practically, given those tensions. They crafted a regime that did not
fit into classical definitions of republicanism, yet still adhered to the
core republican principle that society existed for the public good.™
The public good often held in mind consisted of the maintenance
of liberal values. These values would be upheld by a synthetic
government, with different components organized to achieve
desired outcomes.™ The constitutional order fragmented power to
maximize and utilize conflict so that any consensus that survived
the legislative gauntlet was tolerable, given the conflicting perspec-
tives in America about the good life. The result, however, was not
always the practical application of liberal or republican values, at
least not for everyone.™

“Explicitly or implicitly—by constitutional provision, legislative
enactment, or mere exercise of power—" the US government
“assumed sovereign control” over naturalization and the admittance
of foreigners.® From the beginning, Americans held an idea of
citizenship that entitled one to fundamental privileges and immuni-
ties as articulated in the law.”” These beliefs influenced the passage
of the first national and state citizenship laws. While citizenship in
the American republic writ large could be acquired automatically, it
was presumed that true Americans would from birth be educated
in the “fundamental values necessary for self-government”—a love
of liberty.™ There were, however, several contradictions in the law
and in popular thinking when it came to citizenship.

The primary contradiction in American citizenship was that it
was used negatively to distinguish between people born in
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America.”” While the Civil War would eventually remove “obsta-
cles that had long prevented Americans from achieving a consistent
concept of citizenship,” early Americans, gradually developing a
sense of peoplehood, used their state governments to establish and
generate changes to citizenship policies.*® John Quincy Adams
described citizenship at the founding as a contractual agreement
between heads of families, derived from a perceived naturally hier-
archical order where husbands spoke politically for their house-
holds, granted they met certain property requirements.®* By the
1820s, as they attempted to articulate a cohesive sense of people-
hood, state governments had all but dissolved the property require-
ments for male suffrage—and had begun rescinding previous
suffrage for women and free Black men.*> The decentralized
nature of the American republic extended to even foundational
questions of citizenship, allowing for shifts in policy that flew in the
face of the march toward equality that Tocqueville would attest to
in the 1830s. By leaving even questions of citizenship up to state
discretion, the founding period allowed democratic prejudice to
supersede the republican protections enshrined in the Constitution.
The American Civil War is, at least in part, a consequence of this
decentralization and conflict between democratic prejudice and
republican guarantees.

This decentralization, however, does not mean that a tradition
was not developing around the idea of American citizenship. This
emerging idea that focuses on contractual consent, labor, and
equality is, according to Judith Shklar, the consummation of a
diverse peoples’ desire for inclusion; it is citizenship as “stand-
ing.”® Citizenship therefore brings acceptance and solidifies one’s
place in the polity while simultaneously presuming a divorce
between public work and private kinship. This understanding we
can call the American form of citizenship. This form of citizenship
handles the tension between kinship and citizenship by segregat-
ing private and public into distinct spheres of interest without
attempting to reconcile the competing claims each places on indi-
viduals. By so doing, American citizenship is able to relegate ques-
tions of the good life to the private sphere while preserving the
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public benefits that emerge from competing claims on the good
life. This Mandevillian approach to questions of the good life
prioritizes the individual in a way that preserves the person’s
capacity to choose between competing claims but perpetually
isolates him or her from others. Competing claims on the good life
are preserved but the ability to live according to a specific claim is
truncated based on the higher principle of preserving each indi-
vidual’s ability to choose.

The American conception of “me” is not bound to any particu-
lar understanding of a good life as such, and because of this any
distinction between “me” and “not me” is not predicated on
conflict over the good life. Rather, “me” and “not me” distinctions
in America tend to substitute a different category of identity—
race, class, gender—to draw lines of distinction instead. The
centrality of conflict within American citizenship is inclusive of
multiple conceptions of the good life, but because of this inclusiv-
ity American citizens are perplexed by a constant quest for

belonging.

Regime Conflict: An Aristotelian Framework

The presumption of the American understanding of liberty is that
competing claims on the good life will always be on a collision
course. Because the American approach to citizenship, and by
extension the approach to constructing a shared understanding of
the good life, prioritizes the individual over other competing inter-
ests, it alienates understandings of the good life that are not prem-
ised on individualism. By contrast, the Cherokee conception of the
good life presumed that its claim on the good life was the correct
one and required its members to follow established practices and
rituals for the preservation of that understanding. Each framework
requires that its members believe their claim on the good life, or in
the American case their demand of toleration; so, in order not to
do violence to either, we need a non-American and non-Cherokee
perspective to stand outside their competing logics. It is for this
reason that we turn to Aristotle as we attempt to establish a frame-
work for examining this conflict of regimes.
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Aristotle’s political thought is complex, so establishing an
Aristotelian framework for analysis is tenuous. Our purpose here is
not to explicate tensions in Aristotle’s thought but to create one
possible interpretive framework. To do so, we lay out a foundation
for understanding the relationship between humanity’s simultane-
ously private and communal nature. We do this for two reasons:
(1) to identify what distinguishes a private or ethnic identity from
a communal or political one and (2) to determine how to under-
stand the nature of the citizen as distinct from the member.

The first element of this framework requires briefly taking up
Aristotle’s understanding of why human beings come to live in
political associations. We do this to show that the distinction
between public and private, an element evident in so much of
liberal thought, is not as evident in Aristotle. Rather than seeing
public and private life as separate spheres, Aristotle places these
elements in direct tension based on the claim each makes on
human lives. Aristotle also shows how both the private and the
public life are drawn from the same impulses in human beings—
namely, the drive to replicate and the anticipation of future needs.

In the Nicomachean Ethics 8.12, Aristotle presents an account
of human nature, stating that humans are both privately coupling
and communally political creatures. Here Aristotle reminds us that
every kind of friendship is a kind of community, but then he distin-
guishes between communities of blood relations and those of
companionship.* He makes this distinction because “fellow citi-
zens or tribesman or shipmates, and all those of that sort, seem
more like communities, since they seem as if they result from a
certain kind of agreement, and one might rank a friendship with a
foreign guest among these.” Companions are defined as those
who seem more like a community because they appear based on an
ouoloyiav (homologian), an agreement on what is advantageous and
conducive to living well.6 By this, Aristotle does not mean agree-
ment in the contractual liberal sense. While it certainly includes a
shared sense of reasoning or understanding, perhaps best called
being of one mind, it requires a sense of affection or gilia (philia).
This need for affection is also true within kin associations.
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Aristotle holds that while kin connections exist in different
forms, they are all ultimately derived from parents, which creates
an imbalance within the family relative to friendship. Parents love
their children more than children love their parents.’” In contrast
to this apparent familial inequality, Aristotle notes, brotherly
friendship is similar to companionship.®® He says that those who
share the same character are companions (though this passage
could also mean that those who dwell together are friends). In
either case, this reinforces the notion that companionship is a kind
of agreement about how to live together; there is a similarity in the
character of those who reside together. Because of this, brothers
are like companions. This does not dissolve the distinction between
family and companionship but instead highlights how the most
equal part of the family, the relationship between brothers, is more
akin to that of companionship.

The critical distinguishing feature of the human family is the
ruling element.*® Aristotle argues that “that which can foresee
with the mind is the naturally ruling and naturally mastering
element,” whereas the naturally ruled is “that which can do these
things with the body.” The ability to regulate the body is associ-
ated with natural rule, and this ruling element has the power to do
this because it can make provisions or see before others. This
capacity not only gives commands to the body but also anticipates
what kinds of commands are necessary for a given circumstance;
it has the power to see what the person needs before the body
makes a demand.

Thus, one could make the distinction that the drive to replicate
leads to the family and the drive to rule leads to the city, but
Aristotle’s account here is that the drive to both replicate and to
rule exists within the family.”! If this were not the case and the only
drives in the family were procreation and preservation, not ruling
understood as foresight and the ability to command accordingly,
then human beings would live like other animals, defining our lives
by procreation and preservation and nothing more.?> But including
the drive to rule in both the family and the city does not dissolve
the tension either. If the family is based on the drives to replicate
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and to rule, which of these is inadequately satiated within the
family? The answer seems to lie in whether replicating or ruling
best facilitates self-sufficiency, for living well through self-suffi-
ciency seems to be the goal of human life—a tension beyond our
present purposes. When discussing self-sufficiency as it relates to
the limited form available to the city, our concern is why this ruling
element is not satiated by the family and why Aristotle argues that
it forces us into larger associations.

The next level of association, the kdun (kome), or village of kin,
arises to address nondaily needs. Villages form out of necessity and
thus naturally.”® Since “by nature the village seems to be above all
an extension of the household,” the village must also have strengths
and weaknesses similar to those of the family.”* Since they are
extensions of the household, villages display monarchical rule,
which is related but not equivalent to the rule of parents over chil-
dren. Monarchical rule is the rule by one who “carries the respect
of the community” (a king or chief) over subjects (who are not
citizens) for the good of the whole.” The intimacy of life in villages
is defined by kinship relations, under a leader. This is why, Aristotle
contends, the interrelated Homeric gods were portrayed as living
together in a village, under a monarch; “for human beings assimi-
late not only the looks of the gods to themselves, but their way of
life as well.”® These associations did not have citizens as Aristotle
understood the term, but instead had members or subjects. Yet
villages, for Aristotle, are not in and of themselves self-sufficient;
the end of political associations is instead the city, or woli¢ (polis),
where humans might achieve their full potential—"truth, friend-
ship, and justice”—by interacting and living with those not bound
by kinship associations alone.?”

Life drives the evolution of the polis.” The polis, while includ-
ing kinship networks, is not a familial association that is best situ-
ated to help reach an approximation of self-sufficiency through
mutual agreement with those outside of their families. Aristotle
argues that it is the capacity of human beings to reason through
arguments, an extension of foresight, that both defines their status
as unique political animals and explains why humans are naturally
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aimed at the polis: humans may judge between things that are
beneficial or harmful, just or unjust.”” The polis is not an aggregate
of households and villages; and conversely, villages and households
do not cause the polis. These associations “are transformed into the
polis,” so rule in the polis is fundamentally different from rule in
the village or household.’™ The polis features an agreement within
the political community about claims of justice.

The distinction between the familial and political is not in
caring for private cultivation or replication but in the nature of the
things being cultivated and replicated. Both areas make claims on
us and our drives to cultivate and replicate, though they do not
always agree on what requires cultivation and replication. What
does seem to distinguish the familial from the political is the level
of intimacy associated with each category and that a family does
not require like-mindedness for its continued existence. A city
depends on its citizens agreeing on a series of suppositions on how
justice will be enacted within the city, how honors are to be allo-
cated, who is worthy of citizenship, and so on. A family does not
depend on sharing a like-mind on such questions but instead is
derived from the more intense, intimate bond that exists through
bloodline.!'”" The private life, the life of the family, relies on the
same drives as public life but does not require sharing a common
notion of what the good life is beyond the boundary of bloodlines.
In lieu of family association, the city constructs its own intimate
bond: the citizen.

We may now appropriately ask, “What does it mean to be a
citizen?” In perhaps the most famous articulation of citizenship,
Aristotle defines citizens “in an unqualified sense” as those who
“share in decisions and office.”1"> Whoever is entitled to participate
in an office involving deliberation or decision is a citizen. The
excellent citizen must have “the capacity to rule and be ruled” and
“share in prerogatives.”!”® This qualification necessarily presup-
poses a kind of exclusivity. Citizenship here is predicated not on
kinship ties or blood relations but on a shared understanding of
who deserves to rule and on what things they should be ruling. This
understanding of the political organization, the wolizeia, we can say
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is the substantive core of what it means to be a citizen in practice.
This is to say not that Aristotle understands citizenship as a mere
contract but that citizens must share a mind relative to these first
principles. Our understanding of how Aristotle views citizens,
those who live in the city, can now be more clearly defined. A citi-
zen is one who shares in ruling and is ruled, who participates in
deliberative offices, and who shares an understanding with other
citizens of the nature of how the preceding two categories are
organized, distributed, and utilized. Cities require a certain level of
affection to function, but they even more so require a shared
understanding of the nature of the political organization, since the
city is not predicated on kinship ties.

Cherokee and American Regimes in Conflict

Having presented a brief overview of the Cherokee and US
regimes and an Aristotelian framework for examining political asso-
ciations, we now apply that framework to the conflict between the
Cherokee Nation and the United States over belonging. For
Aristotle, the city does not form by itself; it must be created by
human activity as part of the human experience. As such, while
Aristotle asserts that the city is the natural end of political society,
regimes take different paths depending on their needs. Aristotle is,
above all, concerned with understanding regimes as they exist—
and it is their “inner workings” that determine their existence.!
The village of kin, therefore, exists as a natural form of govern-
ment, despite its apparent lack of self-sufficiency. The village may
be considered “pre-political” because (a) life is governed by a set of
traditions or mores that do not imagine that the rules can change
and (b) its members are kin, bound by blood, which may smooth
over disagreements otherwise intractable.'®

We do not mean to reduce the Cherokee reality into one
Aristotelian category. Rather, we mean to highlight how the differ-
ence in the ends to which ruling is aimed underscores a critical
division between the Cherokee and American regimes. This divi-
sion is reflected in the tension that exists between the village and
the polis.!” Therefore, we are utilizing the Aristotelian framework
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to illustrate the division, not to compress the Cherokee experience
into a specific analytic framework. In the eighteenth century,
Cherokee society contained a not insignificant amount of diversity
between how Cherokees in different towns lived and thought.!%”
Cherokee society was predicated on kinship relations, via the clan
system, yet traditional Cherokee practices included a fairly promi-
nent adoption process by which outsiders, like Chickawa, were
adopted into a clan, thus becoming Cherokee. This adoption
process indicates that Cherokee kin relations were not entirely
based on blood but that the kin association was nonetheless of
paramount importance. The Cherokees™ belief system was well
defined, but not totally rigid either: Cherokees consistently
adapted new practices they found useful to fit their needs and
amended their laws to sustain their community as necessity
dictated.!”®

A regime being a unique combination of societal roles, norms
of behavior that should guide those roles, and goals for which they
should work, it does not matter for our purposes that Aristotle
understood the village to be a stage in the development of the
polis.’® Neither does it matter whether the Cherokee Nation is
either a village or a polis, properly speaking (arguments could be
made either way). What is important here is that the animating
principle behind belonging in the Cherokee Nation was based on
cultural kinship, wherein membership ought to be exclusive to
preserve the tribe’s vision of the good life. That is, the cultural
family of kin and the community made complimentary claims on
the lives of individuals, for benefiting the community benefited kin,
and vice versa. Clan membership was therefore more akin to
companionship than legal citizenry.

While the Cherokee Nation created a governing constitution in
1827 that used the term citizen to describe legal belonging, this
alteration did not eliminate kin relationships or the desire of
Cherokee leaders to maintain a standard for exclusive citizen-
ship.!? To this day, the Cherokee Nation uses its constitution and
laws to articulate means to keep citizenship exclusive, to ensure
that belonging is restricted, by lineal descent, to those who
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experience Cherokee culture. Principal Chief Chuck Hoskin Jr. in
2019 wrote that

[when] I discuss citizenship with non-Native friends, I talk
about my family table. During holidays, our family table is
shared by my immediate family, and friends we do not get
to see that often. They are all welcome and loved as we
share food, stories and laughter.

However, if something tragic were to happen to me or
my wife, not everyone at that table would be entitled to
inherit my house or become legally responsible for my
kids. Those friends at my table will no doubt be critical in
healing and providing love for those left behind, but it is
my immediate family that will have their own rights and
responsibilities in the eyes of the law.

This concept of family is key to understanding why

citizenship matters. Everyone who cares about us as
Natives are welcome, but at critical moments those that
have legal and cultural standing have a unique place with
specific rights and responsibilities.!!!
Despite taking on, in appearance, a form of legal citizenship like
that of the United States, Cherokee citizens simultaneously
remained tied by kinship and blood relation; legal tribal citizenship
presupposes kinship ties infused with, but not dominated by, a
liberal understanding of legal consent.

Consent-based citizenship in the United States, by compari-
son, has, from the beginning, given Americans a different sense of
their place in the political community. As discussed, this form of
citizenship has come to prioritize egalitarian inclusivity, which
requires a flattening of cultural distinctions and a private compart-
mentalization of family life. This means that the American form of
citizenship developed around a sense of contract rather than
community. While many early US laws were designed to support
and encourage a nuclear family, one well coached in civic virtue,
the nature of a theoretically inclusive regime demanded a public
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distinction between exclusive kinship and inclusive citizenship.''?
The United States depends on the private order for its informal
systems, while its formal systems aim to correct the dangers associ-
ated with too much private affection. This private affection, if not
properly mitigated, would ultimately undermine the tenuous status
of toleration as the moral arbiter of the public square. Toleration
works only if multiple answers to the question of the good life are
actively viable but without particular answers to inflame excessive
private affection. Implicit in this supposition is a kind of skepticism
toward absolutism around questions of the good life. To follow
Madison’s plan to “end sectarian and similar factional conflicts
through freedom,” we must instantiate a kind of skepticism toward
claims on the good life; this public character is, as Shklar notes,
“the perfect example of the fit between skepticism and liberal
politics.”113

We have, then, two regimes whose formal and informal compo-
nents reveal two competing understandings of the good life in
political associations. Cherokees served the public good by main-
taining their communal order, a task made easier by their close
kinship associations. For Cherokees, the people’s rule was chan-
neled through social mores that place clan and kin hierarchy in
positions of power. There, the obligations of tradition and writ have
historically dominated both formal and informal systems. Aristotle
shows us that the village depends on the intimacy associated with
family kinship ties. There, public and private are not distinct
spheres—separating the two is what Tocqueville referred to as the
disorder brought on by European mores.'"* The Cherokee system
does not rely on such a hard cleave from intimacy as does the
American regime. It is along this fault line that we see most clearly
the differences in how these two regimes understand the good life,
one predicated on the principles of liberal toleration and the other
on preserving the life of the Aniyvwiya.

Aristotle helps us to understand and appreciate the virtue in
Cherokee particularism as a viable systematic attempt to live a
good life. American liberalism values the right to choose a good life
over the value of any particular good life.!'® This idea is manifested
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in the liberal version of federalism in the United States. Rather
than vesting any one claim on the good life with power, American
federalism decentralizes power so that no single claim on the good
life rules.!'® The Cherokee regime, by contrast, centers on a partic-
ular version of the good life. This way of life is based in tribe or
village, not in the city, because it is predicated on kinship ties. The
gap that exists between these two categories seems, fundamentally,
to depend on kinship bonds. The city transcends these bonds,
while perhaps depending on them in some capacity, whereas the
village or tribe relies on the exclusivity of kinship ties as a defining
component of its political identity. In this sense, the tension
between the family and the city is mitigated by abandoning the
inclusivity of the city for the exclusivity of the tribe. In this way, the
gap between the village and the city in Aristotle’s thought parallels
the gap between the tribal identity of the Cherokees and the US
citizen in the late eighteenth century.

While the American answer to the question of the good life
may be comfortable with competing claims on the good life,
systems like that of the Cherokee Nation operated under the
assumption that there is one best life for them as a people.
That best life “was guided by a deep faith in supernatural forces
that linked human beings to all other living things” and opposed
to “the belief that what is later is always better, the feeling that
progress is its own reward.”''” Imposing the pluralism necessary for
liberal, inclusive toleration onto the Cherokee system threatens
their historic understanding of themselves as the Aniyvwiya, which
would reduce them to simply being one tribe among many. The
principle of liberal toleration will “otherize” such a system too
dramatically to be the appropriate means for addressing such
conflict.

Conclusion
The Cherokee Nation is, of course, not unique in how it prioritizes
its claim for a particular version of the good life. Hundreds of
indigenous tribal governments in the United States also claim
particular visions of the good life—all in tension with the United
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States and with each other. Treating indigenous thought as mono-
lithic homogenizes and harmonizes tensions that may be intracta-
ble. Studies of indigenous political thought ought therefore to take
diverse indigenous ideas seriously, rather than treating the same as
products of oppression or as partial versions of the American
republic. The path forward involves confronting the tensions
between tribal nations and the United States, not simply on policy
issues, but over foundational ideas of what constitutes the good life.

The crisis in the West among liberal democracies, Andrew
Murray argues, is the neutrality of the state in relation to ethics and
affection, which citizens easily take to mean a rejection of any
ethics at all."® Indigenous nations, on the contrary, are “built on
affection rather than on anything like Hobbesian fear.”!!? Thus real
ontological divergences exist over how life should be lived that
contribute to the ongoing conflict over citizenship in America.
Future research into these divergences within the emerging field
of comparative political thought would benefit from addressing this
regime conflict by way of Aristotle, who encourages a better point
of access than does contemporary liberalism. As Susan Collins
argues, Aristotle creates a “middle ground” between “dogmatic
commitment to convention and skeptical alienation from it.”%°
Incorporating more voices that place liberalism and Western ways
of being in conversation, on an equal footing, with indigenous ways
of being avoids harmful distortions and caricatures that “do
violence to them.”!?!

The inclusiveness inherent to the rationale of liberalism, if not
always apparent in practice, eventually leads to an ever-expanding
demand for inclusivity.'?? This expansion can even extend to impos-
ing this conception of inclusivity onto those whose conception of
the good life is not inclusive, or at least not predicated on the
notion that toleration of all claims of the good life is itself the good.
While American liberalism theoretically seeks to include as many
people as possible, it flattens in the process, thereby reducing reli-
gions, cultures, and traditions to politically tolerable versions of
themselves.!*® Because of this, the American form of citizenship
may also be understood as a kind of tolerable inclusivity, an
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inclusivity that is an enforced toleration. This toleration preserves
traditions to guarantee an individual’s ability to choose to partici-
pate in the tradition, but not because the tradition is true or repre-
sents the good life. Rather, it is preserved as one among many
others to maximize individual choice. This ultimately means the
moral executor is consent, not traditional obligations or other forms
of solidarity. This maximizes the amount of individual choice, but it
also guarantees ongoing restlessness, a dynamic of perpetual
conflict that will, as Sandel argues, prioritize the right over the
good.'?* The foundations of US citizenship presume inclusivity of
diverse peoples but dissolves diverse political beliefs as a result of

that inclusion.'®
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